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Cadv?allader  Golden,  Esquire 


S  ,  '  4  -  '  • 

1 The  People  of  Great  Britain  are  deeply  con¬ 
cerned  in  the  Behaviour  of  the  Governors  of 
their  Colonies :  to  Reward  them  when  they 
do  well,  and  to  Ptinijh  when  they  do  other- 
wife. 


WHILE  an  angry  Fadlion  in  the 

Province  of  New  York  confined 
their  Calumnies  of  Lieutenant- 
Governor  Golden  to  a  common 
News-Paper,  he  did  not  think  that  they 
deferved  his  Notice.  The  Malice  in  thofe 
Papers  is  fo  apparent,  they  can  have  no  In¬ 
fluence  on  any  Man  difinterefted  in  the  Dis¬ 
pute.  fie  fatisfied  himfelf  with  laying  the 
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tleafons  of  bis  Condud  before  his  Majefly’s 
Minifters,  who  are  the  proper  Judges  of 
it.  But  that  Faction  having  influenced  the 
General  Affembly  to  pafs  a  public  Cenfure 
on  Mr.  Golden’s  Conduct,  after  he  had 
been  fucceeded  in  the  Adminiftration  by  Sir 
Henry  Moore,  he  thinks  himfelf  loudly  called 
upon,  by  every  Motive  which  can  influence 
an  honeft,  innocent  Man,  to  vindicate  his 
Character. 

Lieutenant-Governor  Colder  s  Conduct  has 
been  found  Fault  with  in  three  Inftances, 
and  in  thofe  onlv. 


Fir  ft.,  His  refufing  to  grant  the  Judges 
Commiflions  during  good  Bebuviout .  Se¬ 
condly,  His  fupporting  a  Right  to  Appeal 
fropi  the  Courts  of  Common  Law,  in  civil 
1  'aulcs,  to  the  Governor  and  Council,  and 
from  thence  to  the  King  in  his  Privy  Coun¬ 
cil,  purfuant  to  the  King  s  Inftruftions  to  his 
Governor  of  Hew  York  for  that  Puipole. 
Thirdly,  In  the  Deference  which  he  had  to 
an  Aft  of  Parliament  for  laying  a  Stamp- 
Duty  in  the  Colonies. 

t.  Ac 
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I.  At  the  fame  time  that  the  Government 

-  •  • 

of  the  Province  of  New  York  devolved  on 
Mr.  Golden ,  by  the  Death  of  Lieutenant- 
Governor  De  Lancey,  the  Office  of  Chief 
j  uftice,  which  Mr.  De  Lancey  likewife  held, 
became  vacant.  The  Appointment  of  a  new 
Chief  Juftice  was  confequentiy  one  of  the 
firft  Things  Mr.  Golden  had  to  think  of. 
The  Tenure  of  Mr.  De  Lancey  s  Oommiffion 
was  during  good'  Behaviour ;  and  the  then 
puilhe  Judges  held  their  Commiffions  on  the 
tame  Tenure.  The  granting  the  Judges 
Commiffions  ia  that  Manner,  was  a  dirsefb 
Breach  of  the  King's  handing  Inftrudtions  to 
his  Governor,  and  contrary  to  the  continued 
Practice  in  New  York ,  the  prefent  Inftances 
only  excepted.  It  was  expected  that  Mr, 
Golden  fhould  follow  the  laid  Example,  and 
without  Regard  to  his  Inftrudions,  fhould 
appoint  a  Chief  juftice  during  good  Beba~ 
mour :  but  he  was  immoveabiy  determined 
to  obey  the  King's  Inftrudtlons.  The  puifne 
Judges  had  held  the  Courts  without  a  Chief 
juftice,  while  Mr.  De  Lancey  executed  the 
Office  of  Governor;  no  Inconveniency  had 
been  complained  of,  nor  could  any  now 
arife,  by  delaying  to  appoint  a  Chief  Juftice, 
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while  Mr.  Colden  fubmitted  the  Matter-  to 
his  Majefty’s  Minifters,  and  waited  their  Di¬ 
rections.  Two  of  the  puiihe  Judges,  under 
different  Pretences,  follicited  for  the  Office 
of  Chief  Juftice.  Mb-  Colden  did  not  know 
one  Man  of  Difhnction  in  the  Place,  who 
thought  either  of  them  qualified  for  the 
Office.  They  continued,  however,  to  fol- 
licit  him  fttongly  for  an  Appointment  ;  and 
the  Affembly,  in  their  firft  Seffions  aftei 
the  Adminiftration  had  devolved  on  Mr. 
Colden,  prepared  an  Addrefs  to  him  to  ap¬ 
point  a  Chief  Juftice  during  good  Behaviour'. 
He  prevailed  upon  them  to  drop  the  Addrefs, 
by  alluring  them  that  he  would  lay  the 
Matter  before  his  Majefty  s  Minifters :  which 
he  not  only  did,  but  with  great  Freedom  in¬ 
formed  them,  that  the  People  were  uneafy, 
from  an  Apprehenfion  that  feme  needy  Per- 
fon  in  E ngland  might  he  appointed  Chief 
juftice  of  the  Province;— that  this  was  much 
owing  to  a  late  Appointment  in  New  Jerfey, 
which  had  given  the  People  in  general  ftrong 
Prejudices.  At  the  fame  time  he  luggefted 
to  the  Miniftry,  that  he  hoped  the  Affembly 
would  be  fatisfied  with  the  Appointment  of 
a  Chief  juftice  during  the  Kings  PteaJ’ure,  on 
i  v  Condition 
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wife  than  by  exprefs  Command  from  the 
King;  or  by  Defire  of  the  Affembly,  figni- 
fed  by  public  Addrefs ;  or  by  Advice  and 
Confent  of  the  Council,  fignified  under  the 
Hands  of  at  leaft  Seven  of  them.  This 
he  had  mentioned  to  the  Speaker  of  the 
Affembly;  and  is  a  ftrong  Inftance,  that 
while  Mr.  Golden  honeftly  obeyed  his  Inftruc- 
tions,  and  fupported  the  Prerogative  of  the 
Crown,  he  was  not  inattentive  to  the  Security 
of  the  People,  and  the  free  Adminiftratiort 
of  Juftice,  '  '  :  -  ' 


Very  foon  after  this  the  Death  of  the  late 
King  was  known  at  New  Tork.  The  Judges' 
thought  it  neceffary  to  have  their  Com- 
miftions  renewed,  though  they  held  them 
then  during  good  Behaviour.  Mr.  Golden  re¬ 
filled  to  renew  their  Commiffions  other- 
wile  than  during  Pleafure ,  as  he  was  directed 
by  his  Inftrudtions.  The  Judges  declined  to 
take  their  Commiflions  on  that  Tenure,  and 
threatened  to  fhut  up  the  Courts  of  Juftice, 
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„f  ,ufticc  might  have  enfued,  though  by  the 

King’s  Proclamation  their  Commiffions  were 

SinForce  until  his  M^%VP.=ato 

Should  be  known  ;  and  it  %v~s  q  %  ' 

.Me  to  Mr.  Golden  to  let  Matters  reft  as 
aole  to  i  M-iipftv’s  Pleafure  was 

they  were  until  his  Majetty  s  ric  . 

known. 
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Affembly  to  poltpone  the  Oil  for  *£ T.me, 

while  his  Majefty’s  ^'fTLir  AtL* 

fecuting  the  War  demanded  aU  h  -r  A 

tion  however,  upon  this  Uccauon 
l'  f;  ;  , ,  fnme  of  the  Gentlemen  of  the 

°  -  and  Members  of  Affembly.  that 

proper  Provifion  for 

the  Judges  Salaries  to  have  the 
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iinuance  with  their  Commiffions,  it  would 
be  a  great  Inducement  with  him  to  give  his 
AiTent,  and  might  excufe  him  with  his 
Majefty’s  Minifters  for  fo  doing.  He  im¬ 
mediately  informed  the  Miniftry  of  the  Pur¬ 
port  of  the  Bill  that  had  been  brought  in  by 
the  Aflembly ;  and  argued  in  Favour  of  the 
Bill,  that,  with  the  Additions  he  propoled, 
the  Prerogative  of  the  Crown  would  be  pre- 
ferved,  and  the  arbitrary  Proceedings  of 
Governors  guarded  again  ft. 

His  Majefty’s  Service  requiring  the  Af- 
fembly  to  meet  again  about  two  Months 
after,  they  then  paffed  a  Bill,  providing  that 
the  fudges  of  the  Supreme  Court  /hall  have 
their  CommiJJions  during  good  Behaviour  $ 
which  the  Council  agreed  to — No  Provifion 
was  made  in  it  for  giving  the  Judges  Salaries 
the  fame  Continuance  with  their  Com- 
millions.  They  were  left  depending  on  the 
Aflembly  from  Year  to  Year.  Mr.  Golden 
took  Time  to  conlider  of  it,  and  transmitted 
a  Copy  of  the  Bill  to  his  Majefty’s  Minifters 
—A  -few  Months  after  Mr.  Gulden  renewed 
his  Application  to  the  Miniftry  on  this 
Subject,  and  preiTed  to  know  his  Majefty  $ 

Pleafure, 
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Pleafure,  as  ha  axpeftcd  the  Bill  would  be 
infilled  on  by  the  Affembly  j  and  as  he  had 
been  informed  that  the.  Judges  defigned  not 

to  fit  the  enfuing  Term,  unlefs  their  ora- 

millions  were  renewed  during 

which  would  lay  him  under  great  Difficulties, 

and  might  perhaps  induce  a  Neceffity  oj 

giving  his  Affent  to  the  Bill,  to  prevent  a 
total  Failure  of  Juftice  :  On  which  the  Plan¬ 
tation  Board,  in  their  Reprefentat.cn  to  the 
K-  fav  “  They  could  not  but  be  of 
Opinion, ^that  if  under  thefe  Circumflances 

pernicious  a  Fropouuun,  i  •>  j  „ 

deferved  his  Majefty’s  royal  Difpleafure. 

>  »  i  ' 

In  September  the  Affembly  had  a  ftiort 

Seffions;  upon  a  Requifition ^ 

ral  Amhurfi  •,  and  no  other  Bufinefe  was  laid 

before  them,  or  expefted  o  .  f 

time.  General  Mentions  Commiffion  of 
Governor  in  Chief  was  then  hourly  expette  . 
Yet  the  Council  and  Affembly  again  paffed 
tbe  fame  Bill  relating  to  the  Judges  Co  _ 
millions.  The  Lieutenant  Governor  again 
delayed  his  Affent ;  informing  the  Counci , 
that  as  he  had  laid  the  Bill  before  hts  Ma- 
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jefty’s  Minifters,  he  mu  ft  wait  at  leaft  a 
reafonable  Time  for  their  Directions. 

J  4  *  I  i  ->  | 

*  ^  Jt  ' 

Thus  the  Affair  flood  when  General 
Moncktoii  received  his  Commiffion  of 
Governor  in  Chief,  about  a  Fortnight  before 
he  fet  out  upon  his  Expedition  againft 
Martinico .  He  took  the  Adminiftration  of 
Government  upon  him  during  this  fhort 
time,  and  in  Council  told  Lieutenant 
Governor  Golden,  that  the  judges  ought  to 
have  their  Commiflions  renewed  in  the 
manner  they  formerly  had  them.  If  Gene¬ 
ral  Monckton  though  this  right,  he  had  it 
then  in  his  own  Power,  but  he  did  not  do 
it. 

Mr.  Prat  arrived  at  this  Junflure,  with 
his  Majefty’s  Mandamus  to  be  appointed 
'Chief  Juftice  of  New  York ,  during  the  Kings 
Pleajure ,  and  his  Commifficn  was  made  out 
accordingly.  Mr.  Prat's  Qualifying  and 
Entering  upon  his  Ofilce  happily  relieved 
the  Lieutenant  Governor,  when  he  real- 
fumed  the  Adminiftration  upon  Mr.  Monek- 
tans  Departure,  from  the  great  Difficulties 
he  muff:  have  been  under,  by  the  other 
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Judges  refufing  to  act  upon  their  old  Com* 
millions,  or  to  accept  of  a  new  Appointment, 
un lei's  during  good  Behaviour,  tor  thougn 
thev  really  refuted  to  lit,  in  the  Term  which 
commenced  immediately  after  Mr.  Prat  s 
Arrival,  the  Courts  ot  juftice  received  not 
the  lead;  Prejudice  or  Obftrudtion  thereby— 
Mr.  Chief  Juftice  Prat  was  a  Man  of 
diftinguifhed  Abilities,  Knowledge  and  In- 

tegrity . 

Notwithftanding  the  Affembly  knew  the 
Tenure  of  Mr.  Prat’s  Commifiion  was,  by 
direCc  Command  of  the  King,  during  hts 
Maje/lys  Pleafure,  they  in  their  next  Seffion 
absolutely  refufed  to  grant  any  Salary  to  the 
Chief  Juftice,  or  to  any  other  of  the  Judges, 
unlefs  their  Commiffions  were  during  good 
Behaviour.  At  this  time  likewife  the  Ai- 
fembly  fent  up  the  fame  Bill  to  the  Council, 
to  which  the  Lieutenant  Governor  had  twice 
before  withheld  his  Affent.  The  Council 
had  formerly  paffed  the  Bill— they  had  now 
a  Conference  with  the  Ailembly,  to  get  them 
to  add  a  Claufe  to  make  the  Judges.  Salaries 
of  the  fame  Continuance  with  their  Com- 
paiffions,  but  without  Effeftj  whereupon 
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Council  refufed  their  Concurrence  to  the 
Bill. — The  Affembly  were  as  much  refolved 
that  the  Judges  fhould  be  dependant  on 
them,  as  that  they  fhould  be  independant  of 
the  Crown.  The  Lieutenant  Governor  had 
not  now  the  difagreeable  Talk  of  refufing  his 
Affent  to  a  Bill  palled  by  the  other  Branches 
of  the  Legiflature  :  But  he  gave  a  full 
Account  of  all  that  had  happened,  to  his 
Majefty  s  Minifters  j  and  obferyed,  that  the 
Obftinacy  with  which  the  Affembly  perfifted 
to  contend  that  the  Judges  Commilfions 
fhould  be  during  good  Behaviour,  and  to 
refufe  to  make  their  Salaries  of  the  fame 
Continuance,  might  jufUy  create  Sufpicions 
of  a  deligned  undue  Influence,  as  much  to 
be  dreaded  by  the  People,  as  prejudicial  to 
the  Prerogative  of  the  Crown.  The  Lords 
of  Trade  and  Plantations,  in  a  Reprefenta- 
tion  to  the  King  on  this  Subjedt,  obferve,  that 
<(  the  People  in  New  Tork  were  flrenuous  to 
have  the  Judges  CommilTions  during  good 
Behaviour,  alledging  the  Precedent  and  Ex¬ 
ample  of  the  Mother  Country.  It  was  not, 
however,  fay  their  Lordfhips,  by  the  Tenure 
of  their  Commiflions  only  that  the  Judges 
were  rendered  independent,  but  fuch  Salaries 

B  2  were 
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were  fettled  upon  them,  as  not  only  rendered 
them  lefs  liable  to  be  corrupted,  but  was  an 
Encouragement  for  the  ableft  Men  to  engage 
in  that  Profeffion  which  qualified  them  for 

iuch  high  Trufts.” 

*  %  - 

The  February  following,  the  Lieutenant- 
Governor  received  his  Majeft/s  additional 
Inftrubtion  to  his  Governor  of  New  1 01  k, 
commanding  him  that  he  “  do  not,  on  any 
Pretence  whatfoever,  upon  Pain  of  being  re¬ 
moved  from  his  Government,  give  his  Afient 
Ao  2ny  A dt,  by -  which  the  1  enure  of  the 
Indies  Commiffions  fhall  be  regulated  or 
afcertained  in  any  Manner;  and  that  all  Com¬ 
miffions  to  the  Judges  fhall  be  during  Plea- 

lure  only.” 

» ’*  *  * 

This  I nilr ’action  put  an  End  to  the  Dif- 
pute  ;  the  Judges  are  appointed  during  Plea- 
Pure,  and  the  Affembly  gives  them  Salaries 

from  Year  to  Year. 

*  ~  •  .  .  i 

The  Obedience  due  to  the  Kings  Com- 
mand  is  certainly  of  itfelf  a  fufticient  Jtufi- 
fication  of  Lieutenant-Governor  Cpldeni s  Con- 

dudl  on  this  Occafion :  But  befides  this,  he 

was 
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was  influenced  by  a  Confideratioaof  the  due 
Adminiftration  of  juftice  to  the  People  under 
his  Care.  Perhaps  no  Man  could  be  found 
in  the  Province  of  fufficient  Abilities  and 
Knowledge  in  the  Law,  and  tree  from  Family 
and  PartyConnedtions,  or  from  being  in  terefted 
in  fimilar  Cafes,  fo  far  as  to  be  efteemed  truly 
difinterefted  in  any  Caufe  of  Confequence, 
relating  to  Lands  which  might  come  before 
him.  For  fome  Years  paft,  not  more  than 
one  Judge  has  fat  on  any  Land  Trial  of 
Confequence,  the  others  being  difabled  from 
fitting  by  their  being  interefted.  It  is  faid 
there  is  a  Caufe  now  depending,  on  which 
none  of  the  Judges  can  fit,  all  being  in¬ 
terefted.  By  granting  Commiffions  to  Men 
not  duly  qualified  during  good  Behaviour,  the 
King  is  difabled,  during  their  Lives,  to  ap¬ 
point  others,  and  Juftice  muft  continue  to 
be  executed  in  the  Province  under  very  great 
Difadvantages. 

The  Power  of  an  ambitious  Chief  Juftice 
during  good  Behaviour ,  appeared  to  the  Lieu¬ 
tenant-Governor.  to  be  very  dangerous  to  the 
Authority  of  the  Crown,  and  to  the  Pro¬ 
perty  and  Safety  of  the  People.  In  this  Pro¬ 
vince, 
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vince,  where  there  are  few  Men  of  liberal 
Education,  or  who  with  any  Attention  apply 
their  Thoughts  to  Matters  of  public  Con¬ 
cern,  an  ambitious  Judge  has  great  Tempta¬ 
tions  to  form  Combinations  with  the  Gentle¬ 
men  of  the  Bar.  This,  with  a  Family  In- 
tereft  and  its  Connections,  may  prove  too 
ftrong  for  the  weak  Power  of  the  Admini- 
fixation  in  New  York.  The  Gentlemen  of 
the  Law  are  in  the  Secrets  of  the  moft  con- 
fiderable  Families,  by  which  they  obtain  a 
general  Influence.  Every  Man  is  afraid  of 
the  ruinous  Expence  of  a  tedious  Law  Suit. 
However  careful  a  Man  may  be  in  his  Con¬ 
duct,  he  cannot  think  himfelf  fecure  from 
Law  Suits,  while  he  may  have  an  avaricious 
and  malicious  Neighbour.  The  Law,  which 
ought  to  be  the  Safeguard  of  the  People,  is 
become  a  Terror  to  honeft  Men  ;  and  this 

could  not  be,  were  the  Judges  no  wav  to 
blame. 

■  The  Lords  of  the  Plantation  Board,  in  a 
Reprefentation  to  the  King  on  this  SubjeCt, 
obferve,  that  “  for  want  of  fuch  an  Efia- 
blifhment  as  might  induce  able  Perfons  to 
ofier  their  Service,  a  Governor  may  be  obliged 

to 
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to  confer  the  Office  of  Judge  upon  thofe 
who  accept  it  merely  with  a  View  to  make 
it  fubfervient  to  their  private  Interefts,  and 
who,  added  to  their  Ignorance  of  the  Law, 
may  become  the  Partizans  of  a  fadious  Af- 
fembly,  upon  whom  they  are  dependent  for 
their  Support,  and  who  may  with-hold  or 
inlarge  that  Support,  as  the  Condud  of  the 

Judge  is  more  or  lefs  favourable  to  their  In¬ 
terefts. 

“  It  is  difficult  (fay  their  Lordffiips)  to 
“  conceive  a  State  of  Government  more 
“  dangerous  to  the  Rights  and  Liberties  of 
“  the  Subjed  j  but  aggravated  as  the  Evil 
“  would  be,  by  making  the  Judges  Com- 
“  miffions  during  good  Behaviour,  without 
“  rendering  them  at  the  fame  time  inde- 
“  pendent  of  the  fadious  Will  and  Caprice 
“  of  an  AfTembly,  we  cannot  but  confider 
“  the  Propofition  as  fubverftve  of  all  true 
“  Policy,  deftrudive  to  the  Interefts  ol 
“  your  Majefty’s  Subjeds,  and  tending  to 
“  leflen  that  juft  Dependence,  which  the 
f<  Colonies  ought  to  have  upon  the  Govern- 
“  ment  of  the  Mother  Country.” 
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Thefe  Arguments  militate  with  great 
Force  againft  appointing  the  Judges  during 
good  Behaviour,  and  every  difinterefted  Man 
in  the  Province  muft  allow  they  have  much 
Weight.  The  Arguments  likewife  againft 
the  Judges  holding  their  Offices  at  the  Plea- 
fure  of  a  Governor,  are  not  inconliderable. 
Mr.  Colden  faw  their  full  Force,  and  while 
the  Affembly  were  guarding  againft  this,  he 
hoped  to  bring  about  a  Meafure,  which 
might  at  the  fame  time  guard  againft  the 
arbitrary  Proceedings  and  undue  Influence 
of  an  Affembly,  and  render  the  Judges  as 
independent  as  could  be  delired  by  honeft 
Men.  But  the  Affembly  continued  obfti- 
nately  determined  to  keep  the  Judges  de¬ 
pendent  on  them,  while  they  contended  to 
have  them  independent  of  the  King. 

A  circumftantial  Account  has  been  given 
of  Lieutenant-Governor  Colden  s  Condutft,  in 
this  Affair  of  the  Judges  Commiffions ;  for 
from  the  Difappointment  which  fome 
powerful  Men  in  the  Province  met  with  in 
this  Inftance,  arofe  a  Refentment  which  has 
not  fubfided  lince  that  Time. 
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His  Majedy’s  additional  Indrudion  having 
filenced  the  Conted  about  the  Judges  Com- 
miffions,  the  Lieutenant-Governor’s  Admi- 
nidration  continued  from  that  Time  with¬ 
out  any  apparent  Didatisfadion,  until  an  In¬ 
cident,  in  OBoher  1764,  brought  on  that 
Part  of  his  Condud  which  has  been  princi¬ 
pally  blamed ;  and  on  which  Occafion  no 
Artifice  has  been  omitted  to  raife  mod:  vio¬ 
lent  Prejudices,  by  the  loudeft  Clamours 
and  mod:  virulent  Calumnies ;  viz. 

2dly,  The  Lieutenant-Governor’s  fup- 
porting  a  Right  to  appeal  from  the  Courts 
of  Common  Law,  in  civil  Caufes,  to  the 
Governor  and  Council,  and  from  thence  to 
the  King  in  his  Privy  Council,  purfuant  to 
the  King’s  Indrudions  to  his  Governor  of 
New  Tork  in  the  following  Words : 

32.  “  Our  Will  and  Pleafure  is,  that 
“  you,  or  the  Commander  in  Chief  of  our 
<c  faid  Province  for  the  Time  being,  do  in 
“  all  civil  Caufes,  on  Application  being 
“  made  to  you,  or  the  Commander  in  Chief 
‘c  for  the  Time  being,  for  that  Purpofe, 

“  permit  and  allow  Appeals  from  any  of  ' 

C  “  the 
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“  the  Courts  of  common  Law  in  our  faid 
“  Province,  unto  you,  or  the  Commander 
Cl  in  Chief,  and  the  Council  of  our  faid 
t!  Province ;  and  you  are  for  that  Purpole  • 
“  to  iffue  a  Writ,  in  the  Manner  which  has 
“  been  ufually  accuftomed,  returnable  be- 
“  fore  yourfelf  and  the  Council  of  our 
<c  faid  Province,  who  are  to  proceed  to  hear 
“  and  determine  fuch  Appeal ;  wherein  fuch 
<c  of  our  faid  Council  as  fhall  be  at  that 
“  Time  Judges  of  the  Court  from  whence 
“  fuch  Appeal  fhall  be  made  to  you  our 
“  Captain-General,  or  to  the  Commander 
“  in  Chief  for  the  Time  being,  and  to  our 
“  faid  Council  as  aforefaid,  fhall  not  be  ad- 
“  mitted  to  vote  upon  the  faid  Appeal ;  but 
“  they  may,  neverthelefs,  be  prefent  at  the 
“  Hearing  thereof,  to  give  the  Reafons  of 
“  the  Judgment  given  by  them  in  the  Caufes 
“  wherein  fuch  Appeal  fhall  be  made. 

“  Provided  neverthelefs,  That  in  all  fuch 
“  Appeals,  the  Sum  or  Value  appealed  for 
“  do  exceed  the  Sum  of  Three  hundred 
“  Pounds  Sterling ;  and  that  Security  be  firffc 
“  duly  given  by  the  Appellant  to  anfvver 
“  fuch  Charges  as  fhall  be  awarded,  in  cafe 
.5  “  the 
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“  the  firft  Sentence  be  affirmed ;  and  if 
“  either  Party  fhall  not  reft  fatisfied  with 
“  the  Judgment  of  you,  or  the  Commander 
"  in  Chief  for  the  Time  being,  and  Coun- 
“  cil  as  aforefaid,  our  Will  and  Pleafure  is, 
<c  that  they  may  then  appeal  unto  us  in  our 
"  Privy  Council,  provided  the  Sum  or  Value 
“  fo  appealed  for  unto  us  exceed  Five  hun- 
“  dred  Pounds  Sterling,  and  that  fuch  Appeal 
“  be  made  within  Fourteen  Days  after  Sen- 
“  tence,  and  good  Security  given  by  the 
“  Appellant,  that  he  will  effectually  profe- 
“  cute  the  fame,  and  anfwer  the  Con- 
“  demnation,  and  alfo  pay  fuch  Cofts  and 
“  Damages  as  fhall  be  awarded  by  us,  in 
“  cafe  the  Sentence  of  you,  or  the  Com- 
<c  mander  in  Chief  for  the  Time  being,  and 
“  Council,  be  affirmed.  Provided  never- 
“  thelefs,  where  the  Matter  in  Queftion  re- 
“  lates  to  the  taking  or  demanding  any 
“  Duty  payable  to  us,  or  to  any  Fee  of 
“  Office,  or  annual  Rent,  or  other  fuch-like 
££  Matter  or  Thing,  where  the  Rights  in 
££  future  may  be  bound,  in  all  fuch  Cafes 
££  you  are  to  admit  an  Appeal  to  us  in  our 
“  Privy  Council,  though  the  immediate 
1£  Sum  or  Value  appealed  for  be  of  lefs 

C  2  u  Value. 
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Value.  And  it  is  our  further  Will  and 
Pleafure,  that  in  all  Cafes  where,  by  your 
Inftrudtions,  you  are  to  admit  Appeals 
to  us  in  our  Privy  Council,  Execution  be 
fufpended,  until  the  final  Determination 
of  fuch  Appeals,  unlefs  good  and  fuffi- 
cient  Security  be  given  by  the  Appellee 
to  make  ample  Reftitution  of  all  that  the 
Appellant  fhall  have  loft  by  means  of  fuch 
Judgment  or  Decree,  in  cafe,  upon  the 
Determination  of  fuch  Appeal,  fuch  De¬ 
cree  or  Judgment  fhould  be  reverfed,  and 
Reftitution  awarded  to  the  Appellant.” 


33.  “  You  are  likewife  to  admit  Appeals 
unto  us  in  Council,  in  all  Cafes  of  Fines  im- 
pofed  for  Mifdemeanors,  provided  the  Fines 
foimpofed  amount  to  or  exceed  Two  hun¬ 
dred  Pounds  Sterling,  the  Appellant  firft 
giving  good  Security  that  he  will  effec¬ 
tually  profecute  the  fame,  and  anfwer  the 
Condemnation,  if  the  Sentence  by  which 
fuch  Fines  w'ere  impofed  fhall  be  con¬ 
firmed.” 


On  the  Force  of  the  32d  Inftrudtion,  an 
Appeal  was  brought  in  October  1764,  from 

a  Verdidt 
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a  Verdidl  and  Judgment  in  the  Supreme 
Court  of  Common  Law,  to  the  Governor 
and  Council,  for  exceffive  Damages  given 
by  the  Jury  in  a  Cafe  of  Aflault  and  Bat¬ 
tery. 


It  may  deferve  Notice,  that  the  Defend¬ 
ant,  before  he  brought,  his  Appeal,  con¬ 
ceiving  that  the  Jury  had  been  partial  in 
giving  exceflive  Damages,  moved  the  Court 
to  have  a  new  Trial,  but  was  refufed,  He 
had  then  no  other  Remedy  but  by  Appeal. 
He  was  at  the  fame  time  under  Profecution 
bv  Indidtment  for  the  fame  Offence,  which 
fubje&ed  him  to  an  exemplary  Fine,  at  the 
Difcretion  of  the  Judges. 


The  Judges  of  the  Supreme  Court  having 
refufed  the  Appeal,  and  to  allow  any  Entry 
to  be  made  of  it  on  their  Minutes,  the  Lieu¬ 
tenant-Governor  fealed  a  Writ,  which  the 
Defendant  brought  for  removing  the  Caufe 
before  the  Governor  and  Council,  telling 
him  that  he  took  it  at  his  Peril,  and  that  it 
would  be  quafhed  if  it  was  erroneous. 


Between 
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Between  the  Time  of  ifiuing  the  Writ 
and  the  Return  of  it,  feveral  Incidents  made 
it  apparent  that  the  Gentlemen  of  the  Coun¬ 
cil  were  predetermined  to  rejedt  the  Appeal. 
The  Lieutenant-Governor  was  therefore  de- 
lirous  that  the  Difpute  Ihould  pafs  the  Court 
of  the  Governor  and  Council  in  the  eafieft 
and  fhorteft  Manner  pofilble,  that  the  final 
Determination  of  it  might  be  made  by  Per- 
lons  much  more  capable  of  judging  in  fuch 
a  Cafe,  than  the  Governor  and  Council  of 
New  York  can  be  fuppofed  to  be.  But  this 
did  not  fuit  the  Purpofe  of  thofe  who  op- 
pofed  Appeals. — They  placed  their  chief 
Hope  in  the  popular  Clamours  to  be  excited 
on  this  Occafion,  and  it  was  not  in  the  Lieu¬ 
tenant-Governor’s  Power  to  prevent  it. 

In  this  Cafe  of  the  Judges  refuting  an 
Appeal  from  them,  they  were  to  inform 
the  Governor  and  Council  of  their  Reafons. 
The  Lieutenant-Governor  expedted  that  this 
would  have  been  done  in  private,  and  that 
they  were  at  any  time  prepared  to  give  their 
Reafons  in  clear  and  diftindt  Terms.  They 
required  Time,  however,  for  this  Purpole, 
and  had  Time,  and  further  Time  repeatedly 
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granted  them,  to  draw  up  their  Rcafons  in 
Writing.  At  laft  they  produced  long  Decla¬ 
mations,  adapted  more  to  the  Paflions  of  the 
Audience  than  the  Information  of  the  Court, 
each  of  the  Judges  feparately  making  an 
ilarrangue,  and  at  feveral  Sittings  of  the 
Court. 


After  the  Judges  had  finifhed  what  they 
had  to  fay,  the  Lieutenant-Governor  pro- 
pofed  to  inquire  into  the  true  Intention  of 
the  Inftrudiion,  from  the  Words  of  the  In- 
ftrudtion  itfelf  j  but  this  feemed  to  be  de¬ 
signedly  evaded  by  the  Gentlemen  of  the 
Council.  At  laft,  that  every  Part  of  the 
Lieutenant-Governor’s  Condudt  might  ap¬ 
pear  open  and  fair,  he  communicated  to  the 
Council  the  Reafons  which  had  induced  him 
to  think  that  the  Inftrudlion  was  really  in¬ 
tended  to  eftablifh  a  Court  of  Appeals  upon 
the  whole  Merits  of  the  Caufe,  and  not  a 
Court  of  Errors  only  to  corredt  the  Errors 
in  the  Proceedings  of  the  Courts  of  Common 
Law.  He  had  formed  Ihort  Notes  of  what 
he  intended  to  mention,  which  he  held  in 
his  Hand  to  aflift  his  Memory.  The  Gen¬ 
tlemen  of  the  Council  repeatedly  delired  a 

Copy 


[  *4  ] 


Copy  of  this  Paper  for  their  Deliberation, 
to  which  the  Lieutenant-Governor  con- 
fented ;  exprefly  declaring,  when  he  gave 
the  Copy,  that  he  did  it  in  Confidence  that 
no  other  Ufe  would  be  made  of  it,  but  for 
their  own  private  Deliberation.  After  the 
Delivery  of  this  Paper,  the  Court,  under  fe- 
veral  Pretences,  was  repeatedly  adjourned, 
until  a  Paper  was  prepared  by  the  Lawyers, 
in  Oppofition  to  Appeals,  in  Anfwer  to  every 
Argument  in  the  Lieutenant-Governor’s 
Notes  ;  and  concluded  with  a  formal  Judg¬ 
ment  of  the  Court,  by  difmifling  of  the  Ap¬ 
peal.  This  Paper  the  Gentlemen  of  the 
Council  adopted  as  their  own,  and  unani- 
moufly  ordered  it  to  be  read. 


The  Lieutenant-Governor  repeatedly  com¬ 
plained  of  the  Indecency  and  Difingenuity 
of  this .  Proceeding  :  that  fuch  a  Paper 
fhould  be  openly  read,  without  previoufly 
communicating  it  to  him  :  determining  on 
Arguments  which  he  had  only  propofed  for 
their  joint  Deliberation  with  him  :  — making 
themfelves  Parties  in  Oppofition  to  him ; — 
and  giving  a  judgment  of  Court  by  them¬ 
felves,  without  his  Participation,  when  by 

the 
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the  Conftitution  of  the  Court  it  could  not  be 
held  without  him.  Some  of  the  Council 
became  fenlible  of  the  Abfurdity  of  their 
Proceedings,  and  delired  to  withdraw  their 
Paper;  after  which,  the  Court  was  adjourned 
to  the  next  Day.  The  Behaviour  in  all  the 
Proceedings  was  fo  indecent,  that  feveral 
Perfons  prefent  thought  the  Lieutenant  Go¬ 
vernor  too  paffive. — He  had  a  difficult  Part 
to  ad,  when  they,  who  ought  to  have  af- 
fifted  him,  laid  Snares  to  furprize  him. 

At  the  next  Meeting,  the  Lieutenant- 
Governor,  without  taking  the  lead  Notice  of 
what  had  happened  the  Day  before,  propofed 
the  following  Queflion : 

tc  Whether  by  the  3  ad  Inftrudion  the 
“  King  has  direded  his  Governor  to  permit 
<£  and  allow  Appeals,  in  all  civil  Caufes,  from 
“  the  Courts  of  Common  Law  within  this 
“  Province ;  and  whether  the  King,  by  the 
fC  fame  Inftrudion,  has  direded  his  Gover- 
“  nor  and  Council  to  hear  and  determine 
“  fuch  Appeals  ?” 
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Whereupon  the  Council  declared,  “  that 
ft  as  the  King’s  Judges,  and  the  molt  able 
“  Council  in  the  Law  in  the  Province,  have 
“  given  their  Opinion,  that  no  other  than 
“  an  Appeal  in  Error  can  lay  by  this  In- 
5C  ftrudtion,  they  are  unanimoufly  of  Opi- 
“  nion,  that  no  other  than  an  Appeal  in 
“  Error  is  the  intention  or  Meaning  of  the 
‘c  Crown  by  this  In  ftrudtion,  and  that  they 
<£  cannot  take  Cognizance  of  any  other  Ap- 
“  peal.” 


It  is  evident  the  Gentlemen  of  the  Council 
did  not  determine  by  any  Judgment  in  them- 
i'elves,  but  by  their  Faith  in  others. 

The  Lieutenant-Governor  entered  his  Dif- 
fent  to  this  Opinion,  declaring  he  would 
tranfmit  his  Reafons  to  the  King’s  Minifters. 
The  Gentlemen  of  the  Council  defired  the 
Paper,  which  had  been  read  the  Day  before, 
might  be  entered  as  the  Reafons  of  their 
Judgment,  leaving  out  that  Part  in  which 
they  had  pafled  Judgment ;  which  the  Lieu¬ 
tenant-Governor  did  not  oppofe,  that  they 
might  not  have  the  lead;  Room  to  complain, 

though 
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though  he  thought  the  doing  it  in  that  Man¬ 
ner  very  improper  and  irregular. 

It  is  proper  to  obferve,  that  while  tills 
Difpute  was  depending  before  the  Governor 
and  Council,  and  before  any  judgment  was 
given,  the  Harangues  of  the  judges  were 
printed  in  a  common  News-Paper,  which 
could  not  be  done  without  their  Privity.  For 
what  Purpofe  this  was  done  is  too  evident. 
It  may  have  had  an  improper  Influence  on 
the  Members  of  the  Court. 

Soon  after  the  Determination,  a  weekly 
Paper,  called  7 he  Centinel ,  was  publifhed, 
in  which  the  mod  fhameful  Attempts  were 
made  to  afperfe  the  Lieutenant-Governor’s 
Character,  by  fuch  indirect  Infinuations  as 
the  mold  innocent  Man  could  not  aniwer. 
The  Depravity  of  the  Author’s  Heart  was  lb 
apparent,  that  his  Scurrility  could  hurt  no 
Charadter  with  Men  of  Senfe,  whatever  it 
might  with  the  loweft  of  the  People,  iol 
whom  it  only  could  be  intended ;  it  Was 
therefore  paffed  over  without  the  lead:  Notice 
taken  of  it. 

D  * 
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But  as  no  Pains  nor  Induftry  has  been 
omitted  to  prejudice  the  Lieutenant-Gover¬ 
nor  s  Character,  not  only  with  the  People 
of  the  Province  of  New  Tori,  but  like  wife 
m  Great  Britain,  by  tranfmitting  the  Papers 
publifhed  in  Neiv  Tork ,  st  is  thought  necef- 
farv  that  the  Lieutenant-Governor’s  Reafons 
for  lupporiing  of  Appeals  be  likewife  pub- 
liflied;  from  which  it  is  hoped  it  will  at 
lead:  appear,  that  if  he  has  erred  in  his 


Judgment,  he  has  not  otherwife  than  the 
molt  innocent  Man  may,  after  the  moft 
honefl  Endeavours  to  inform  himfelf  truly. 
Pie  in  no  birape  or  Manner  concerned  him- 
felt  in  the  Difpute,  after  the  Determination 
of  the  Council,  otherwife  than  by  tranfmit¬ 
ting  the  Proceedings  of  the  Court  to  his  Ma- 
jefty’s  Minifters,  and  the  Reafons  of  his  Dif- 
fent  from  the  judgment  of  the  Council. 

It  was  allowed  that  the  Words  of  the  In- 
fhudtion  plainly  import  an  Appeal  on  the 
whole  Merits,  elpecially  on  confidering  the 
fubfequent  Inftructicn ;  in  which  Ca fe’,  the 
VerdiCt  of  the  Jury  becomes  neceffary  to  be 
inquired  into,  otherwife,  as  in  the  prefenl; 
Cafe  of  excehlve  Damages,  the  proper  Re¬ 
lief 
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lief  cannot  be  given :  but  it  was  infilled  that 
no  Relief  by  Appeal  can  be  legally  obtained 
againft  a  Verdidt,  and  that  the  only  Relief  in 
Error  is  againft  the  erroneous  Proceedings  of 
the  Court,  or  Determinations  of  the  Judges, 
la  Proof  of  which,  the  conftant  Pradice  of 
the  Courts  at  Wefiminfier  was  infilled  on  ; 
and  therefore  the  Inftrudtion  muft  receive 
fiich  Conftrudtion  as  may  make  it  confident 
with  Law  :  but  no  Conftrudtion  of  Words 
can  make  this  Inftrudtion  confident  with  the 
Practice  of  the  Courts  at  Weflminfter ,  in 
Error.  It  may  well  be  doubted  whether 
the  Pradtice  of  the  Courts  at  V/eJlminJler 
make  a  Law  for  the  Colonies.  If  this  were 
to  be  allowed,  perhaps  there  is  not  one  le¬ 
gal  Court  in  any  of  the  Colonies,  and  all  the 
Proceedings  in  them  are  erroneous.  The 
Supreme  Court  in  New  York  has  the  Powers 
of  the  King’s  Bench,  Common  Pleas,  and 
Exchequer,  which,  according  to  the  Practice 
of  the  Courts  at  Wefiminfier ,  would  be  ab- 
furd  to  exift  in  the  fame  Court.  The  King 
ip  the  Fountain  of  Juftice,  and  it  has  been 
a  received  Opinion,  that  the  King  may  eredt 
fuch  Courts  of  Juftice  in  the  Colonies,  as  he 
fhail  think  requifite  for  the  Diftribution  or 
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juftice;  in  which  the  Rules  of  Proceeding 
may,  from  their  different  Circumffances,  be 
unavoidably  different  from  the  Practice  of 
the  Courts  at  Weftminjler ,  and  at  the  fame 
time  confident  with  the  Laws  of  E?igland. 
The  Lieutenant-Governor  thought  it  incon- 
fiftent  with  the  Truft  repofed  in  him,  to  ac- 
quiefce  in  having  this  Power  of  the  Crown 
called  in  Queffion,  and  more  particularly  as 
to  Appeals  to  the  King  ;  fince  in  every  Char¬ 
ter  of  Government,  they  are  exprefly  re- 
ferved,  and  complied  with  in  feveral  of  the 
Colonies,  particularly  in  Maffachufets  Bay. 

At  Wejlmvnjler  the  Removal,  in  Cafes  of 
Error,  is  to  Judges  eminent  for  their  Know¬ 
ledge  in  the  Law;  but  if  the  Governor  and 
Council  were  to  correcl  the  Errors  in  the  Pro¬ 
ceedings  and  Determinations  of  the  fudges, 
it  would  be  a  Removal  from  Perfons  {tilled 
m  the  Law,  to  others  who  never  made  it 
their  Study,  and  profefs  no  Knowledge  in 
it :  and  yet  thefe  may  be  good  Judges,  better 
than  common  Juries,  of  the  Merits  of  a 
Caufe. 


The 


The  Lieutenant-Governor  is  not  a  Lawyer, 
hut  under  a  Neceffity  of  judging  in  this 
Difpute;  becaufe  the  Court  could  not  be 
held  without  him.  He  therefore  thought  it 
fafeft  to  form  his  Judgment  on  the  general 
Principles  of  Juftice,  underftood  by  Men  of 
common  Senfe.  In  the  prefent  Complaint 
of  excefiive  Damages  given  by  a  Jury,  no 
Redrefs  can  be  had,  however  enormous  the 
Damages,  without  reverling  the  Verdidt. 
Every  Man  converfant  in  the  Courts  of  Com¬ 
mon  Law  in  New  Tork,  wiil  allow  that  nu¬ 
merous  iniquitous  Verdidts  have  been  given 
in  them.  Every  Evil  ought  to  have  a  Re¬ 
medy :  and  in  natural  Juftice,  an  iniquitous 
Verdidt  ought  to  be  reverfed.  It  is  laid 
that  in  fuch  Cafe  the  judge  will  give  a 
new  Trial.  He  then,  by  his  fingie  Autho¬ 
rity,  fets  alide  a  Verdidt,  and  renders  it  null. 
What  Law  has  given  the  judge  this  Power? 
The  Judges  are  allowed  to  aiiume  a  Power 
to  fet  alide  a  Verdidt  at  their  Pleafure,  and 
it  is  denied  that  the  King  can  appoint  a  Court 
to  inquire  into  the  Juftice  of  any  Verdidt. 
Appeals  to  the  King  are  as  old  as  the  Con- 
ftitution,  when  Juries,  by  the  Common  Law, 
were  the  foie  Judges  both  of  Law  and  Fact : 

and 
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and  it  is  faid  they  are  fo  at  this  Time ;  be- 
caufe  they  are  not  obliged  to  follow  the  Di¬ 
rections  of  the  Judges.  There  is  no  Relief, 
it  is  affirmed,  againlf  an  iniquitous  Verdict;, 
but  this  of  the  Judges  giving  a  new  Trial. 
If  he  refufe,  no  Error  can  be  affigned ;  be- 
caufe  there  is  no  Law  to  warrant  his  doing 
it,  and  it  wholly  depends  upon  his  Pleafure. 
It  is  not  eafy  to  conceive  that  fuch  a  Con- 
ffitution  can  fubfift  in  a  well-regulated 
and  free  Government ;  and  a  Man,  at  leaft 
one  who  is  no  Lawyer,  may  doubt  of  its 
being  fo  by  the  Conffitution  of  England. 

Chief  Juffice  Hales ,  in  his  Hiftory  of  the 
Common  Law,  makes  the  following  me¬ 
morable  Remark  of  the  State  of  the  Courts 
of  Juffice  in  the  feveral  Counties  in  England , 
when  the  Property  of  the  Subject  was 
determined  in  thole  Courts.  His  W ords 
are:  —  “  All  the  Bufinefs  of  any  Moment 
“  was  carried  by  Fadions  and  Parties :  for 
«  the  Freeholders  being  generally  the  Judges, 
“  and  converfing  one  among  another,  and 
“  being,  as  it  were,  the  Chief  Judges  not 
“  only  of  the  FaB ,  hut  of  the  Law,  every 

“  Man  that  had  a  Suit  there  fped  as  he 

“  could 
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“  could  make  Parties ;  and  Men  of  great 
“  Power  and  Intereft  in  the  County  did 
“  eafily  overbear  others  in  their  own  Caufes, 
“  or  in  fuch  wherein  they  were  interefted, 
“  either  by  Relation  of  Kindred,  Tenure, 
“  Service,  Dependence,  or  Application.” 

$  • 

The  Colonies,  while  all  the  Judges,  and 
all  the  Officers  of  Juffice  in  each  Colony, 
are  taken  from  among  themfelves,  are  pre- 
cifely  in  the  fame  State  with  the  Counties  in 
England ,  at  the  Time  mentioned  by  Judge 
Hales .  The  Diffatisfadion  that  appears  among 
,  great  Numbers  of  People  in  New  York  with 
the  Proceedings  of  the  Courts  of  Juftice, 
gives  a  ftrong  Prefumption  that  fimilar  Caufes 
have  produced  fimilar  Effeds  there. 

Several  Families  in  New  York  are  poffeffed 
of  Lands  of  great  Extent,  greater  than  thofe 
of  any  Subjed  of  England ;  feme  of  them 
letting  up  boundlefs  Claims.  They  are  con- 
neded  by  Relation  and  Kindred  with  the 
Gentlemen  of  the  Law,  both  on  the  Bench 
and  the  Bar,  mod  of  whom  are  themfelves 
interefted  in  one  or  other  of  the  great  Land 
Patents — They  have  formed  dill  larger  Con- 

E  nedions 


neftions  by  Party  Interefts.  It  is  not  thert 
improbable  that  Combinations  may  be  made 
between  the  Bench  and  the  Bar,  whereby 
partial  juries  may  be  procured,  wholly  in¬ 
fluenced  in  favour  of  fuch  great  Interefts. 
In  fuch  Cafe,  Property  muft  become  pre¬ 
carious  to  People  of  different  Interefts  from 
them ;  and  the  Men  of  fuch  Intereft  will 
evade,  if  poffible,  any  Appeal  to  a  Judica¬ 
tory  where  they  can  have  no  fuch  Influence. 
Suppoiing  this  to  be  the  State  of  the  Courts 
of  Juftice  in  New  York ,  it  may  not  be  dif¬ 
ficult  to  give  a  Reafon  for  the  violent  Pro¬ 
ceedings  in  Oppofition  to  Appeals. 

The  King’s  Authority  and  his  Rights  are 
only  lecnred  by  his  Courts  of  Juftice.  If  no 
Appeal  is  allowed  from  the  Courts  of  Juftice 
in  the  Colonies,  they  muft  be  finally  deter¬ 
mined  there ;  in  which  Cafe  they  may  be¬ 
come  precarious,  and  the  Dependence  on 
the  Mother  Country  may  become  dubious, 
other  wife  than  by  military  Force. 

Thefe  Remarks  will  be  confirmed,  by 
conlidering  the  State  of  the  Courts  of  Juftice, 
as  let  forth  in  Mr.  Smith’s  Hiftory  of  New 

York, 
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Tork. — No  Man  knows  the  Pra&ice  of  the 
Courts  better.  His  Words  are,  Page  243  : 

“  The  State  of  our  Laws  opens  a  Door 
c!  to  much  Controverfy.  The  Uncertainty 
“  with  refpedt  to  them  renders  Property 
“  precarious,  and  greatly  expofes  us  to  the 
“  arbitrary  Decifions  of  bad  Judges.  The 
“  Common  Law  of  England  is  generally 
"  received,  together  with  fuch  Statutes  as 
<c  were  enafted  before  we  had  a  Legiflature 
,c  of  our  own.  But  our  Courts  exercife  a 
“  Sovereign  Authority  in  determining  what 
“  Parts  of  the  Common  Law  and  Statute 
<c  Law  ought  to  be  extended  :  for  it  mu  ft 
“  be  admitted,  that  the  Difference  of  Cir- 
“  cumftances  neceffarily  requires  in  lome 
“  Cafes  to  rejedt  the  Determinations  of  both. 
,c  In  many  Inftances  they  have  alfo  ex- 
{t  tended  even  Afts  of  Parliament  paffed  fince 
“  we  had  a  diftinct  Legiflation,  which  is 
“  adding  greatly  to  our  Confuhon.  The 
“  Practice  of  our  Courts  is  not  lefs  uncertain 
“  than  the  Law.  Some  of  the  Englijh 
“  Rules  are  adopted  and  others  rejected.” 

E  2  On 
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On  confidering  the  King’s  Inftruclion  for 
admitting  of  Appeals,  Mr.  Smith  makes  the 
following  Remark,  Page  252: 

“  Before  the  Arrival  of  Sir  Danvers  Of- 
“  born ,  Appeals  were  given  to  the  Go- 
“  vernor  and  Council  in  all  Caufes  above 
One  hundred  Pounds  Sterling.  By  this 
Inftrudticn  the  Power  of  the  Supreme 
<c  Court,  and  of  the  Governor  and  Council, 
is  prodigioully  augmented.  In  this  in¬ 
fant  Country,  few  Contradls  are  equal  to 
“  the  Sums  mentioned  in  the  Inftrudtion  ; 
“  and  therefore  an  uncontroulable  Authority 
**  in  our  Courts  may  be  dangerous  to  the 
Properties  and  Liberties  of  the  People. 
Proper  Checks  upon  Judges  preferve 
them  both  from  Indolence  and  Corrup- 

“  tion.” - Such  were  the  cool  Thoughts  of 

this  Gentleman  in  his  Clofet,  before  he  was 
influenced  by  Party  and  Fadtion. 

The  only  Conclufion  at  prefent  drawn 
from  the  Whole  is,  that  Lieutenant-Gover¬ 
nor  Golden  may  have  fupported  the  Right  of 
appealing  to  the  King,  with  an  honell  Heart 

and 
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and  a  fincere  Senfe  of  his  Duty,  againft  (in 

his  Opinion)  a  dangerous  Faction. 

•* 

On  the  10th  of  July  1765,  this  Appeal 
was,  by  the  Claimant’s  Petition,  brought  be¬ 
fore  the  King  in  his  Privy  Council,  and  re¬ 
ferred  to  the  Right  Honourable  the  Lords 
of  the  Committee  of  Council  for  hearing  of 
Appeals  from  the  Plantations ;  who  reported 
their  Opinion  on  the  17th  of  the  fame 
Month  ;  and  on  the  26th  his  Majefty  was 
pleafed  to  confirm  their  Report,  and  to 
order  cc  that  the  Petitioner  be  admitted  to 
bring  his  Appeal  from'  the  faid  Verdict  and 
Judgment  of  the  Supreme  Court,  &c. 
whereof  the  Governor,  Lieutenant-Gover¬ 
nor,  or  Commander  in  Chief  of  his  Majefty ’s 
Province  of  New  York  for  the  Time  being, 
and  all  others  whom  it  may  concern,  are  to 
take  Notice,  and  govern  themfelves  accord¬ 
ingly.” 

The  Lieutenant-Governor  received  this 
Order  on  the  4th  of  Offlober  following,  and 
having  communicated  it  to  the  Council,  or¬ 
dered  it  to  be  entered  on  the  Minutes  of 
Council,  and  the  Original  to  be  lodged  in 
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the  Secretary’s  Office.  By  this  Judgment 
of  the  King  in  his  Privy  Council,  the  Judg¬ 
ment  of  the  Court  of  the  Governor  and 
Council  is  reverfed,  and  the  Opinion  of  the 
Lieutenant-Governor,  flgnified  by  his  Dif- 
fent,  is  confirmed.  The  rnoft  violent  Re- 
fentment  of  the  Faction,  which  governs  the 
Courts  of  Judicatory  in  this  Province,  arofe 
againft  the  Lieutenant-Governor  in  Confe- 
quence  of  it.  They,  taking  Advantage  of 
the  general  Abhorrence  againft  the  Stamp 
Adt,  and  which  had  been  railed  by  the  in¬ 
flammatory  Papers  daily  publifhed,  turned 
the  Edge  of  the  popular  Fury  againft  the 
Perfon  of  the  Lieutenant-Governor,  which 
before  that  Time  they  had  not  been  able 
to  do. 

The  Lieutenant-Governor  had  called  the 
Aflembly  to  meet  him  on  the  13th  of  No¬ 
vember,  the  Day  on  which  Sir  Henry  Moore 
arrived  with  the  King’s  Commiffion  of  Go¬ 
vernor  in  Chief.  The  Fifth  Day  after  Sir 
Henry  arrived,  the  Lieutenant-Governor  re¬ 
tired  to  his  Country-Eoufe,  at  about  Fifteen 
Miles  from  the  City,  uffiere  he  has  remained, 
without  intermeddling  in  the  public  Affairs. 

From 
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From  the  Proceedings  of  the  Aflembly,, 
printed  by  Order  of  their  Speaker,  it  appears 
that  on  Saturday ,  the  14th  of  December 
1765,  before  Noon,  the  Aflembly  having 
read  Seven  feveral  Bills,  and  the  Report  of 
a  Committee,  and  made  Orders  on  them 
feverally,  they  refolved  that  the  grand  Com¬ 
mittee  for  Courts  of  Juftice  be  revived. 
From  this  it  appears,  that  this  Committee,  be¬ 
fore  that  Time,  had  been  difmifled,  as  having 
nothing  to  report  before  them. — The  Houfe 
immediately  refolved  itfelf  into  a  Committee, 
when  a  very  long  circumftantial  Report  was 
formed,  read,  and  agreed  to  by  the  Houfe : 
and  immediately  on  the  Speaker’s  taking  the 
Chair,  was  again  read,  and  reported  by  the 
Chairman  :  — was  read  a  third  Time,  and 
approved  by  the  Houfe.  In  confequence  of 
which,  the  Aflembly,  in  the  fame  Sitting, 
before  Noon,  made  Nine  feveral  Refolves 
on  the  Subject  of  Appeals.  Whoever  con- 
fiders  the  Bufinefs  gone  through  at  this  Sit¬ 
ting,  before  Noon,  muft  believe  that  no 
Time  was  allowed  to  the  Committee  to  de¬ 
liberate  on  their  Report,  though  confifting 
of  numerous  Particulars  and  Circumftances ; 
or  to  the  Aflembly  afterwards  to  deliberate 

on 
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on  the  Refolves  they  made ;  not  even  fuf- 
ficient  Time  to  put  them  in  Writing;  and 
therefore  mud;  conclude,  that  the  Report  of 
the  Committee,  and  fubfequent  Refolves  of 
the  Affembly,  were  brought  into  the  Houfe 
previoufiy  formed  in  Writing  without  Doors, 
and  hadily  .agreed  to  without  Deliberation. 

.For  the  prefent  Purpofe,  Three  of  the 
Nine  Refolves  only  require  particular  No¬ 
tice  ;  viz.  the  Third,  Fourth,  and  Fifth,  in 
the  following  Words : 

c£  Refolved, 

“  That  the  late  Attempt  to  introduce 
“  fuch  Appeal  (from  the  Verdid  of  a  Jury 
“  to  the  King  and  Privy  Council)  was  il- 
“  legal,  an  Attack  upon  the  Rights  of  the 
“  Subjed,  and  a  dangerous  and  mifehievous 
<c  Innovation,  tending  to  encourage  Liti- 
“  gioufnefs  and  Delay,  promote  Perjury, 
“  prevent  Juftice,  fubjed  the  People  to  ar- 
“  bitrary  Power,  and  ruin  the  Colony. 

cc  Refolved, 

“  That  it  appears  to  this  Houfe  that  Cad- 
C£  wallader  Golden ,  Efquire,  the  Lieutenant- 

Governor 
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cc  Governor  of  this  Colony,  has,  to  the  ut- 
moil  of  his  Power,  endeavoured  to  give 
“  Succefs  to  that  dangerous  Machination,  fo 
ec  naturally  deftrudtive  of  the  Peace  and  Se- 
“  curity  of  the  Subjedt. 


cc  Rcfohed, 

cc  That  the  Condudt  of  the  Lieutenant- 
cc  Governor  has  filled  the  Minds  of  his  Ma- 
£t  jefty  s  Subjedls  in  this  Colony  with  Jea- 
loufies  and  Dillruft,  to  the  great  Prejudice 
ox  the  public  Service,  and  the  Repofe  of 
“  the  Inhabitants.” 


CC 


CC 


As  to  the  Fird  of  thefe  Refolves,  it  mud 
be  manned,  on  the  lead  candid  Reflection, 
that  trying  a  Caufe  over  again  by  Appeal, 
cannot  encourage  Litigioufnefs  and  Delay,  or 
promote  Perjury  and  prevent  Juftice,  more 
than  a  new  Trial  granted  at  the  Pieafure  of 
a  Judge;  or  new  Trials  on  Ejectments  in 
the  fame  Cafe,  frequently  brought  in  the 
Courts  of  Common  Law.  And  if  the  Evi¬ 
dence  given  to  the  Jury  were  to  he  put  in 
\V  riting,  as,  it  is  faid,  is  done  in  the  neigh¬ 
bouring  Government  of  Majjachufets  Bay,  a 
great  Advantage  mud  thence  arife  to  the 
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Jury,  in  confidering  the  Evidence,  after  a 
Hearing  of  Twenty-four  Hours,  frequent 
in  Land  Trials.  Some  Men  would  fwear 
more  cautioufiy,  knowing  that  what  they 
faid  would  be  committed  to  Writing:  Per¬ 
jury  would  thereby  be  dilcouraged  and  de¬ 
tected,  and  Juftice  promoted. 

Appeals  from  the  Plantations  are  heard 
before  a  (landing  Committee  of  the  Privy 
Council,  of  which  fome  of  the  Judges  are 
always  Members ;  and  they  are  finally  de¬ 
termined  before  his  Majefty  in  his  Privy 
Council.  What  Anfwer  is  to  be  made  to 
the  bold  Aflertion,  that  their  Determinations 
are  arbitrary,  and  would  be  ruinous  to  the 
Colony  ? 

As  to  the  Second  of  the  above  Refolves, 
it  may  be  obferved  that,  by  the  Conftitution 
of  the  Government  of  New  York ,  the  Ai- 
fembly  have  no  judicial  Authority  ;  and  therr 
Determination  was  made  on  a  partial  Repre¬ 
sentation  of  one  Side  of  the  Queftion,  with¬ 
out  defiring  to  know  what  might  be  faid  on 
the  other  Side.  The  Queftion  of  Appealing 
came  judicially  before  the  Lieutenant-Go¬ 
vernor, 
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nernor,  in  a  Court  which  could  not  be  held 
without  his  being  prefent.  He  gave  his 
Opinion,  after  mature  Deliberation,  and 
fubmitted  it  to  the  King  in  his  Privy  Coun¬ 
cil.  This  is  the  utmoft  the  Lieutenant- 
Governor  did  to  give  Succefs  to  the  Machi¬ 
nation.  He  may  have  erred  innocently.  He 
took  no  irregular  Step  to  inforce  his  Opi¬ 
nion  ;  nor  is  he  charged  with  having  done 
fo  in  any  one  Inftance ;  which,  without 
Doubt,  would  not  have  been  omitted,  had 
he  done  any  thing  to  give  a  Colour  to  fuch 
a  Charge. 

What  Principles  mull  Men  be  actuated  by, 
who  can  calmly  make  fuch  Accufations  ?  at 
a  Time  when  the  Spirit  of  Mobbing  was  up, 
and  the  Lives  and  Eftates  of  innocent  Men, 
in  feveral  Inftances,  were  moft  dangeroufly 
expofed  to  the  Fury  of  the  deluded  Po¬ 
pulace  ! - That  the  Lieutenant-Governor 

preferved  either  his  Life  or  Fortune,  fo  ac- 
cufed,  and  fo  pointed  out,  at  fuch  a  Time^ 
mult  be  owing  to  the  private  Character 
which  he  had  eftablifhed  in  near  Fifty  Years 
Refidence  among  the  People  ! 
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As  to  the  laft  of  thefe  Refolves,  it  may 
be  true,  that  an  overbearing  Faftion  in  the 
Aftembly,  and  in  the  Courts  of  Juftice,  may 
have  entertained  Jealoufies  and  Diftruft  of 
the  Right  of  Appealing,  as  deftructive  of 
their  Power.  But  it  is  certain,  a  Diftruft  of 
much  more  Confequence  to  the  Peace  and 
Intereft  of  the  Colony  prevails  among  the 
People,  of  the  Courts  of  juftice,  and  a  Jea- 
louiy  of  a  powerful  Combination  in  favour 
of  the  enormous  Claims  of  the  great  landed 
Men  ;  it  may  be  a  Queftion  whether  this 
has  not  already  produced  much  Difturbance 
and  Difquietude  in  the  Province.  Great 
Numbers  of  Farmers,  and  People  of  Eitates 
and  Families,  have  lately  broke  out  into  a 
riotous  and  tumultuary  Defence  of  their  Pro¬ 
perty  and  Poffeftions,  which  could  not  be 
lupprefled  without  the  Affiftance  of  a  mili¬ 
tary  Force.  The  Power  of  the  Civil  Autho¬ 
rity  alone  muft  have  been  fufficient,  had 
there  not  been  a  general  Jealouty  of  a  power¬ 
ful  Combination  in  the  Courts  of  juftice,  in 
favour  of  the  extravagant  Claims  of  the  great 
landed  Men 

*  *  •  •  >.  •  W  * 
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They  who  know  the  Members  of  the 
Aflembly  perfonally,  will  be  ready  to  excufe 
the  greater  Number  of  them,  as  being  in¬ 
nocently  feduced  into  thefe  Refolves,  on 
Matters  which  they  did  not  underftand,  by 
the  plaufible  Arguments  of  fome  of  their 
Members,  greatly  interefted  in  the  Difputes 
occalioned  by  the  enormous  Claims  of  the 
great  Land  Patents. 

Thefe  Refolves  greatly  affed  the  King’s 
Authority,  and  the  Rights  of  his  Crown ; 
fc  they  are  only  fecured  by  his  Courts  of 
Ji  Rice.  If  the  Extent  of  the  King’s  Autho¬ 
rity  be  finally  determined  by  the  Courts  in 
the  Colonies,  it  may  become  precarious. 
The  Intereft  of  the  People  in  Great  Britain 
likewite,  mud  be  equally  afteded  by  the 
Colonies  afiummg  the  Right  of  judging  of 
the  Merits  of  the  Officers  of  the  Crown, 
and  of  Puniflfing  and  Rewarding.  It  is  faid, 
that  the  Errors  of  the  Judges  may  be  cor- 
reded  in  the  ufual  Manner  by  Writ  of  Error ; 
but  the  ufual  Method  in  Error  is  not  to  the 
King  in  his  Privy  Council ;  and  our  Lawyers 
and  our  Aflembly  may  declare  this  Method 
to  be  illegal,  becaufe  not  conformable  to  the 
r  Pradice 
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Practice  at  Wejlminjler.  If  there  ffiould  be 
a  Combination  among  the  Officers  of  the 
Courts  of  juftice,  to  bring  every  Caufe,  in 
which  the  King’s  Rights  are  concerned,  to  a 
general  Verdidt,  no  legal  Error  can  be  af- 
ligned  in  the  Judgment,  however  iniquitous 
the  Verdidt  be.  Laftly,  it  gives  a  ftrong 
Prefumption  that  a  powerful  and  dangerous 
Fadtion  does  fubiilt,  when  they  endeavour 
to  carry  their  Point  by  publick  Clamour  and 
virulent  Calumny  j  the  oniy  Means  by 
which  a  bad  Caufe  can  be  carried,  and 
which  no  honeft  Man  will  make  ale  of. 

3dly,  The  only  remaining  Part  of  Lieu¬ 
tenant-Governor  Golden  $  Condudt  which  has 
been  blamed,  is  the  Deference  which  he  had 
to  an  Adi  oi  Parliament  tor  impofing  a  Stamp- 
Duty  in  the  Colonies.  Though  the  Fadtion, 
in  Oppofition  to  the  Lieutenant-Governor, 
made  ufe  of  the  Ferment  excited  in  the 
Minds  of  the  Populace,  by  the  inflammatory 
Papers  daily  publiffied,  to  turn  the  Rage  of 
the  Mob  perfonally  againil  the  Lieutenant- 
Governor,  yet  his  Condudt  on  that  Occaflon 
had  little  Share  in  the  Refentment  of  thofe 
who  excited  and  condudted  the  Tumults? 

and 


and  after  he  had  retired  from  the  Admini- 
ft  ration,  the  People  never  Ihewed  the  lead; 
Refentment  perfonally  again  ft  him. 

Soon  after  the  Stamp  Adi  had  palled, 
printed  Copies  of  it  were  brought  over  to 
America.  The  Act  was  reprinted  in  this 
Province,  and  in  fome  other  Colonies,  and 
for  fome  Time  no  Doubt  was  entertained  of 
its  taking  Place.  The  Printers  publifhed  their 
Almanacks  for  the  enfuing  Year  fome  Months 
earlier  than  ufual,  with  a  View  to  fell  them 
before  the  Time  at  which  the  Adt  was  to 
take  Place :  and  in  thefe  Almanacks  the  fe- 
veral  Things  fubjedted  to  a  Stamp-Duty  were 
placed  in  alphabetical  Order,  for  the  Con- 
veniency  of  the  Inhabitants.  Though  fome 
inflammatory  Papers  began  foon  to  appear, 
they  feemed  for  a  confiderable  Time  to  be 
little  regarded.  Thefe  Papers  alone  could 
not  have  had  the  Effedt  afterwards  pro¬ 
duced,  had  not  fome  in  high  Truft  pri¬ 
vately  promoted  the  moft  violent  Pro¬ 
ceedings.  The  common  People  had  not 
felt  any  Uneafinefs  from  the  Stamp-Duty, 
and  never  of  themfelves  could  have  felt  any ; 
and  therefore,  unlefs  they  had  been  infti- 
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gated  by  others,  would  never  have  expreffed 
any  Uneafinefs. 

i  '  / 

The  Lieutenant-Governor  and  the  Gentle¬ 
men  of  the  Council  went,  as  ufual,  to  their 
Country  Houfes  during  the  Summer  Heats. 
Mr.  M'- Evers  entered  into  a  Bond,  before 
the  Lieutenant-Governor,  at  his  Country 
Houfe,  in  Auguft,  1  or  the  due  Performance 
of  his  Office  of  Diftributor  of  Stamps.  People 
remained  quiet  until  after  the  Riots  at  Bojlon, 
and  the  Meeting  of  the  Committees  of  the 
feveral  Colonies  at  New  York. 

v  t 

In  the  Beginning  of  September ,  the  Lieu¬ 
tenant-Governor  received  a  Letter  from  Ge¬ 
neral  Gage ,  Commander  in  Chief  of  his 
Majefty  s  Army  in  America ,  complaining  of 
the  treafonable  Papers  daily  publiffied,  filled 
with  Fahhoods,  in  order  to  excite  the  People 
to  revolt,  and  that  this  was  done  not  onlv 
with  Impunity,  but  without  any  Notice 
taken  of  the  Authors  and  Printers  j  concluding 
with  an  Ofier  ci  any  military  Affiflancc 
which  fhould  be  thought  neceflary.  About 
the  fame  lime  the  Lieutenant-Governor  re¬ 
ceived  a  Letter  from  Mr.  M\ Evers,  wherein 

•  he 
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lie  reiigned  his  Office  of  Diffiibutor  of 
Stamps,  and  ddired  the  Lieutenant-Gover¬ 
nor  to  take  Care  of  the  damped  Papers  and 
Parchments,  when  they  arrived ;  declaring 
at  the  fame  Time,  that  his  Perfon  and  Ef¬ 
fects  were  threatened  in  fuch  Manner,  that 
he  durfl  not  execute  his  Offis 


ice, 


The  Lieutenant-Governor  immediately 
returned  to  Town.  On  his  Arrival,  he  found 
that  two  Companies  of  the  Artillery  Regi¬ 
ment  had  arrived  from  England ,  and  were 
Ordered  into  the  Fort,  together  with  feveral 
Pieces  of  Ordnance,  Ammunition,  and  mi¬ 
litary  Stores  neceffary  for  its  Defence.  This 
was  done  without  any  Direction  from  the 
Lieutenant-Governor,  and  in  truth  without 
his  Knowledge. 

The  Lieutenant-Governor  called  the  Coun¬ 
cil,  and  laid  the  General’s  Letter  and  Mr. 
M‘Evers  s  Refignation  before  them.  As 
moft  of  the  Gentlemen  of  the  Cou  noil  were 
then  in  the  Country,  thofe  prefent  declined 
to  give  any  Advice,  till  the  others  were 
called  in.  In  a  few  Days  a  full  Council 
met.  The  Magiftrates  of  the  City  were 
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called  in  to  give  their  Opinion.  Both  the 
Council  and  the  Magiftrates  were  of  Opi¬ 
nion,  that  there  was  not  the  leaft  Danger  of 
any  Riot ;  and  that  the  calling  in  military 
Affiftance  would  {hew  unnecelTary  Diffi¬ 
dence  of  the  People.  The  Lieutenant-Go¬ 
vernor  fubmitted  to  this  Advice,  though  he 
could  not  free  himfelf  from  fome  Doubts, 
lie  then  was  and  ffi.ll  is  ot  Opinion,  that 
had  the  Gentlemen  of  the  Council,  the 
Judges,  and  the  Magiftrates,  heartily  joined 
their  Endeavours  to  prevent  any  Riot  or 
Mob,  none  had  happened  in  the  City  of 
JSTezv  York. 

It  having  been  openly  and  repeatedly  de¬ 
clared,  that  the  Mob  was  refolved  to  deftroy 
the  ftamped  Papers  and  Parchments,  and 
that  they  would  put  this  Defign  in  Exe¬ 
cution  before  the  Ship  came  near  the 
Town  ;  the  Lieutenant-Governor  defired 
the  Captains  of  his  Majefty  s  Ships,  then  in 
the  Plarbour,  to  take  the  proper  Methods  to 
guard  againft  luch  Defign.  The  Captains 
immediately  complied ;  and  when  the  Ship 
arrived  with  the  ftamped  Paper  on  board, 
fhe  was  brought  to  an  Anchor  under  the 

Command 
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Command  of  the  Frigates  and  the  Guns  of 
the  Fort,  But  the  Packages  of  Stamps  were 
fo  intermixed  with  the  other  Goods,  that  it 
was  impofflble  to  get  them  out  of  the  Ship, 
without  unloading  a  great  Part  of  the  Cargo : 
the  Lieutenant-Governor  therefore  told  the 
Mailer  and  Owner  of  the  Ship,  that  they 
might  carry  her  to  the  Wharf,  and  that  he 
would  diredt  the  Mayor  of  the  City  to  pro- 
tedl  her,  until  the  ftamped  Papers  were 
landed.  On  which  both  of  them  remon- 
fixated,  that  thereby  the  Ship,  and  all  the 
Goods  on  board,  would  be  in  imminent 
Danger  ot  being  deltroyed  ;  and  therefore, 
in  Behalt  of  themfelves  and  all  the  Freighters^ 
requelled  that  he  would  delire  the  Frigates 
to  affift  in  removing  the  Goods,  until  the 
llamped  Papers  could  be  taken  out.  This 
was  accordingly  done,  and  the  Packages  of 
Stamps  were  brought  on  Shore  at  Noon¬ 
day,  and  carried  into  the  Fort,  without 
any  Guard,  and  without  the  lead;  Molefta- 
tion  from  any  Perlon  in  the  Town. 
The  Demagogues  were  not  apprifed  of 
this,  and  the  People  of  themfelves.  were 
quiet. 
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Between  this,  and  the  Firft  of  November.., 
the  Lieutenant-Governor  frequently  palled 
through  the  Streets  in  his  ufual  Manner, 
without  the  lead;  Appearance  of  Difrefpecf 
or  Infult  offered  to  him. 

Certain  Advice  had  been  received  that  Sir 

,  '  '  f  *  *  V 

Henry  Moore ,  the  new  Governor,  had  failed 
from  England,  and  his  Arrival  was  every 
Hour  expected.  The  Lieutenant-Governor 
thought  it  would  not  be  neceffary  for  him  to 
take  the  Oath  enjoined  on  all  Governors  by 
the  Act  of  Parliament  to  be  taken  o»  of 
before  the  lalt  Day  of  OSiober.  But  the 
new  Governor  not  arriving  on  that  Day, 
the  Lieutenant-Governor  in  Council  took 

the  Oath  as  required  by  the  Ad  of  Parlia¬ 
ment.  It  is  true  one  of  the  Judges  gave 
It  is  Opinion,  that  as  the  Act  of  Parliament 
had  not  been  tranfmitted,  as  ufual  in  fuch 
Cafes,  to  the  Governor,  by  any  of  his  Ma- 
jefty’s  Minilters,  and  as  he  had  received  no 
Directions  relative  to  the  Execution  of  that 
Ad,  he  was  under  no  Obligation  to  take  the 
Oath  ;  But  as  that  Ad  was  notorioufly 
known  and  publilhed  in  the  Province,  the 
Lieutenant-Governor  could  not  pretend  Ig¬ 
norance 
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norance  of  it ;  and  he  was  of  Opinion,  that 
every  Man  is  obliged  to  yield  Obedience  to 
a  public  Law ;  and  fo  thought  every  Governor 
on  the  Continent ;  they  were  ail  in  the  fame 
Situation,  and  all  took  the  Oath  before  the 
Fir  ft  of  November, 

Soon  after  the  Lieutenant-Governor  had 
taken  the  Oath,  the  iirft  perfonal  Difrefpedt 
to  him  appeared.  Placarts  were  fixed  up  in 
the  Merchants  Coffee  Houfe,  and  at  the 
Corners  of  the  Streets,  upbraiding  the  Lieu¬ 
tenant-Governor  for  having,  as  it  was  ftyled, 
bound  himfelf  by  an  Oath  to  be  the  chief 
Murderer  of  the  Rights  and  Privileges  of  the 
People  ;  to  be  an  Enemy  to.  his  King ,  his 
Country ,  and  Mankind ;  and  threatning  to 
bring  his  grey  Hairs  to  the  moft  ignominious 
Death,  in  cafe  he  attempted  to  put  that 
Law  in  Execution:  In  conlequence  of  which, 
that  egregious  Infult  on  the  Perfon  of  the 
Lieutenant-Governor,  and  on  the  Govern- 
ment,  happened  in  the  Evening  of  the  Firft 
of  November  :  An  Account  of  which  was 
publifhed  in  all  the  News-Papers  in  America, 
and  from  thence  in  the  News-Papers  in 
Great  Britain . 


The 


V  ■  /  ' 


$  *  9d% 

'  v  r 


BBi  iiT  'i  HTT  | 


[  54  ] 

The  Fort,  at  the  Time  of  this  Infult,  was 
far  from  being  in  a  proper  State  of  Defence. 
For  many  Years  preceding,  it  had  only  been 
regarded  as  the  Place  of  the  Governor’s 
Relidence,  and  every  Thing  about  it  had  been 
ordered  for  the  Pleafure  and  Conveniency 
of  his  Family.  No  Parapet  or  Breaft- works 
on  tne  Ramparts ;  the  Men  on  them  ail  cy- 
poied  ;  the  Range  of  the  Flanking  Guns 
every  where  obftructed  by  Buildings  without 
tne  W  alls,  and  other  Conveniencies  for  the 
Governors  Ule.  As  tne  Gentlemen  of  the 
Council,  and  the  Magiftrates  or  the  City, 
hciCt  allured  the  Lieutenant-Governor  that 
there  was  no  Danger  of  Riots  or  Mobs,  and 
thought  it  imprudent  to  (hew  any  Diffidence 
of  the  People,  he  inhered  the  Fort  to  remain 
in  that  State  :  But  notwithftanding  this,  the 
Lieutenant-Governor  had  Force  fufficient  to 
have  difperfed  that  mod  infolent  Mob.  The 
only  Security  they  had,  was  from  his  Pru¬ 
dence  and  Humanity.  One  Difcharge  of  the 
Aitiileiy  and  Mulketry  in  the  Fort,  mull 
have  deftroyed  many  Hundreds  of  them ; 
and  the  breaking  open  his  Coach-Houfe  and’ 
Stables  might  have  juftified  the  Ufe  of 
Foice.  Put  in  fuch  Cale  many  more  inno¬ 
cent 
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cent  People  muft  have  fuffered,  than  the 
whole  Number  of  the  Guilty.  Poffibly  a 
Sergeant’s  Command  (as  it  was  thought) 
might  have  faved  the  Governor’s  Chariot > 
but  perhaps  with  Bloodshed,  as  many  of  the 
Mob  were  drunk ;  and  when  once  Blood  is 
flaed  no  Man  can  tell  where  it  will  end. 
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Next  Day  the  Mob  continued  to  patrole 
the  Streets ;  and  encouraged  by  their  late 
Succefs,  they  boldly  threatened  to  put  every 
Perfon  in  the  Fort  to  Death,  and  at  any 
Rifque  to  deftroy  the  Stamped  Papers  lodged 
there.  The  Engineers  of  the  Army  were 
then  ordered  to  put  the  Fort  in  the  belt 
Pofture  of  Defence  they  could.  It  was  now 
apparent  that  the  Mob  had  not  been  raifed 
only  to  make  a  Shew  of  their  Refentment 
againft  the  Stamp  A£t.  They  had  fuffi- 
ciently  deterred  every  Man  from  attempting 
to  execute  any  Office  under  that  Aft.  The 
Lieutenant-Governor,  though  determined  to 
preferve  the  Stamped  Papers  from  Deftruc- 
ion,  could  not  oblige  any  Perfon  to  make 
me  of  One  of  them  :  Nor  did  he  on 
any  Occasion  difcover  an  Inclination  to  com¬ 
pel  an  Obedience  to  the  Aft  by  Force.  He 

thought 
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thought  it  neceffary  that  the  Officers  of  Go- 
i'ernment  ffiould  exert  all  their  Power  and 
Influence,  and  that  the  Appearance  of  a 
Military  Force  fliould  affift  to  preferve  the 
Peace  and  Decorum  of  Government,  and 
to  prevent  fuch  fcandalous  and  deftrudive 
Riots,  as  had  happened  in  the  -  Neigh¬ 
bourhood.- — He  thought  he  would  be  in- 
excufable  to  fuffer  the  Stamps  to  have  been 
deftroyed,  while  every  Thing  in  his  Power 

had  not  been  done  to  preferve  and  protect 
them. 

Works  for  Defence,  and  ftrengthening  the 
Fort,  were  immediately  fet  about.  While 
thcfe  were  carrying  on,  feVeral  Gentlemen 
of  the  Town  came  into  the  Fort,  and  earn- 
efliy  prefled  the  Lieutenant-Governor  to  de¬ 
clare  that  he  would  not  diflribute  the  Stamps, 
but  leave  that  Matter  as  it  flood,  till  the  new 
Governor  arrived ;  alluring  him,  that  this  De¬ 
claration  would  reflore  Peace  and  Quietnefs 
to  the  City.  This  was  deligned  only  as  a 
new  Infult ;  for  thefe  Gentlemen  knew,  as 
every  Man  in  the  Town  did,  that  it  was 
not  in  the  Lieutenant-Governor  s  Power  to 
diflribute  one  Stamp.  No  Man  would  ac¬ 
cept 
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cept  the  Office  of  Diftributor  of  Stamps,  and 
no  Man  would  receive  a  Stamped  Paper.  The 
Lieutenant-Governor  perceived  the  View  of 
this  Demand ;  he  mult  either,  by  refuting  it, 
draw  the  whole  Rage  of  the  Mob  per- 
fonally  upon  himfelf ;  or,  by  complying,  dis¬ 
regard,  in  Appearance  at  leaft,  the  Oath  he 
had  taken.  He  was  fenlible  his  Oath  did 
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not  require  Impoffibilities  ot  him,  and  th 
fore  late  in  the  Afternoon  he  called  the 
Council.  They  unanimoufly  advifed  him 
to  make  the  Declaration  required,  as  the 
new  Governor  was  every  flour  expected  ; 
which  accordingly  he  did  in  Council.  The 
Declaration  being  exprefsly  founded  on  Sir 
Henry  Moore’s  fpeedy  Arrival,  had  any  Ac¬ 
cident  prevented  him,  no  Man  could  think 
the  Lieutenant  Governor  longer  bound  by 
it. — It  was  then  beginning  to  grow  dark, 
and  the  Streets  were  tull  of  the  Mob ;  the 
Gentlemen  of  the  Council  went  out  to  them, 
informed  them  of  the  Lieutenant  Governor’s 
Declaration,  on  which  they  immediately  dii- 
perfed. 


After  this  the  Town  remained  quiet  for 

Two  Days,  and  would  have  continued  fo, 

-  H  had 
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had  not  the  Directors  of  the  Mob  entertained 
Hopes,  from  the  Conceffions  already  made, 
to  reduce  the  Lieutenant-Governor  to  the 
lowed:  Abjedtnefs.  The  Mob  were  fet  upon  a 
new  Demand,  that  the  Stamped  Papers  fhould 
pe  fent  on  board  One  of  the  King's  Ships. 

As  no  Realon  could  be  given  tor  this 
Meafure,  but  that  the  Mob  would  have  it  fo, 
and  feveral  very  flrong  Reafons  appeared 
againft  it.  The  Lieutenant-Governor  was  not 
of  Opinion  that  Captain  Kennedy  fhould  be 
defired  to  take  the  Stamps  on  Board  5  but 
the  Gentlemen  of  the  Council  thinking 
otherwife,  he  wrote  to  Captain  Ke?inedyy 
informing  him  of  their  Defire,  without 
joining  in  it.  Captain  Kennedy  urged  that 
tne  Stamped  Papers  were  more  iafe  in  the 
Fort,  than  they  could  be  on  board  any  of 
the  Frigates  that  the  Seafon  of  the  Year 
would  very  foon  oblige  the  Ships  to  haul  to 
the  Wharfs,  and  that  then  both  the  Papers 
and  the  Ships  might  be  expofed  to  the  Mob ; 
and  therefore  he  thought  it  unadvifable  to 
put  them  on  board. 

As 
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As  the  Cannon  on  the  Batteries  might  be 
turned  againft  the  Fort,  they  were  at  this 
Time  ordered  to  be  fpiked,  as  was  likewife 
all  the  Artillery  belonging  to  the  Army 
which  had  not  been  brought  into  the  Fort. 
That  this  was  not  an  unneceffary  Precaution, 
will  appear  from  the  Declaration  which  the 
Council  made,  that  the  City  was  in  the 
utmoft  Confulion  and  Anarchy  ; — that  the 
Magistrates  had  no  Power  over  the  People; 
— and  that  they  feared  an  Attempt  on  the 
Fort  would  be  actually  made. 


Every  thing  was  prepared  in  the  Fort  for 
a  Defence.  Numbers  of  the  Gentlemen  of 
the  Town  came  in  at  feveral  Times  to  pro- 
pofe  fome  Method  of  Accommodation  : 
They  had  full  Opportunity  of  difcovering 
the  old  Man’s  Difpofition  of  Mind  :  Fear 
was  very  evident  in  the  Countenances  of 
thofe,  who  the  Day  before  expeded  to 
frighten  the  Lieutenant-Governor  into  the 
moft  abjed  Compliances.  Nothing  now  re¬ 
mained,  but  to  lave  their  Credit  in  fome 
Manner  with  the  Mob,  and  to  appeafe  their 
Fury;  which  many  of  the  principal  Gen¬ 
tlemen  then  declared  they  feared  would 
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end  in  a  general  Pillaging  of  the  Town  5 
For  this  Purpofe  the  Corporation  in  a  Body 
attended  the  Lieutenant-Governor,  and 
prayed  that  he  would  deliver  the  Packages  of 
Stamped  Papers  to  them,  and  they  would 
anlwer  for  their  Safety.  He  would  gladly 
have  done  this  when  the  Ship  arrived  with 
them  ;  but  he  would  then  have  been  thought 
mad  to  propofe  it.  He  being  ftill  extremely 
deflrous  to  deliver  up  the  Adminiftration  in 
Peace  to  his  SuccelTor,  anfwered,  that  he 
would  advile  with  the  Council  on  this  Pro- 
pofal. 

The  Council  being  immediately  called, 
the  Lieutenant-Governor  informed  them  of 
the  Propofal  made  by  the  Corporation ;  at 
the  fame  Time  obferving  to  them,  that  the 
Efteft  of  yielding  to  unreafonable  Demands, 
was  only  to  draw  on  ftill  more  Infults ;  and 
that  he  could  not  conceive  where  thefe 
would  end.  He  prefled  in  the  moft  urgent 
Manner,  that  the  Gentlemen  of  the  Town 
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fhould  unite  with  the  Magiftrates ;  being  fully 
perfuaded,  that  if  they  would  aft  with 
Spirit,  they  could  immediately  fupprefs  the 
Mob,  and  reftore  the  Honour  and  Peace  of 
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the  City.  He  urged  the  fame  to  every 
Citizen  who  came  in  to  him  ;  and  offered,  if 
they  would  affociate,  to  appoint  fuch  Officers 
to  command  them  as  they  thought  fit. 
The  Gentlemen  of  the  Council,  however, 
unanimoufly  advifed  him  to  comply  with  the 
Defire  of  the  Corporation  :  He  thought  it 
neceflary,  for  his  farther  Juffification,  to  afk 
the  Advice  of  the  General  of  his  Majefty’s 
Forces,  by  a  Letter  to  him.  The  General  in 
his  Anfwer  concurred  with  the  Advice  of 
the  Council.  The  Packages  of  Stamps 
were  delivered  to  the  Corporation,  on  their 
obliging  themfelves  in  Writing  to  make 
good  all  that  ffiould  be  deftroyed,  loft,  or 
lent  out  of  the  Province,  at  the  Value  they 
could  have  produced  by  the  Diftribution  of 
them. 

The  Lieutenant-Governor  had  informed 
the  Secretary  of  State,  that  he  had  it  much 
at  Heart  to  deliver  up  the  Government  to  his 
Succefior  in  Peace  and  Quietnefs.  In  no  one 
Inftance  did  he  compel  an  Obedience  to  the 
Adi  of  Parliament  ;  he  only  defended 
himfelf  againft  a  Force  employed  to  make 
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him  difobey  a  Law  which  he  thought  obli¬ 
gatory. 

The  Packages  were  delivered  to  the  Cor¬ 
poration  on  the  Fifth  of  November ;  after 
which  all  Threatening  ceafed,  and  the  City 
remained  quiet  until  Sir  Henry  Moore  ar¬ 
rived  on  the  13th.  The  Lieutenant-Governor 
immediately  removed  from  the  Fort  to  his 
Grandfon  s  Houle  in  the  Town,  where  he 
frayed  fome  Days,  and  walked  the  Streets 
feveral  Times,  without  having  the  lead:  Dif. 
refpedl  Ihewn  to  him  by  any  Perfon  :  After¬ 
wards  he  retired  to  his  Country  Houle, 
about  Fifteen  Miles  from  the  Town,  where 
he  has  remained  without  the  lead:  Difturb- 
ance  in  any  Shape, 

That  a  dangerous  Fadtion  does  now 
actually  lublift  in  New-2  'ork,  is  evident  from 
what  precedes ;  but  is  more  ftrikingly  fo 
by  the  Calumnies  which  have  been  wickedly 
inlinuated  in  a  Weekly-Paper,  in  fuch  man¬ 
ner  as  deprives  an  honed;  Man  of  every 
proper  Method  of  Defence,  Thefe  Papers 
clearly  drew  how  willing  the  Authors  are  to 
expofe  every  Slip  or  Fault  in  the  Lieutenant- 

Governor’s 
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Governor’s  Conduct ;  and  when  they  have 
not  been  able  to  fhew  any,  except  as  above- 
mentioned  relating  to  the  fudges  Com- 
miffions,  Appeals  to  the  King,  and  his  De¬ 
ference  to  an  Adt  of  Parliament,  it  may 
have  fome  Weight  in  Favour  of  the  Lieu¬ 
tenant-Governor  with  candid  Enquirers. 

Among  other  Falfhoods  induflrioufly 
propagated  to  prejudice  the  Lieutenant- 
Governor,  his  Enemies  have  reported  that 
he  made  a  large  Sum  of  Money  while  he 
had  the  Adminiftration ;  and  that  he  took 
himfelf,  or  gave  to  his  Family,  fuch  a 
Quantity  of  Land,  as  muff  in  Time  become 
a  very  great  Eftate :  In  Anfwer  to  which  it 
is  alferted,  that  he  did  not  receive  a  Angle 
Shilling,  but  from  the  public  Offices  where 
the  Governor’s  Fees  are  ufually  paid  ; — that 
the  fame  Fees,  and  no  greater,  were  taken 
during  his  Adminiftration  than  had  been 
paid  for  Forty  Years  before  :  That  neither 
he,  nor  any  One  of  his  Family,  received  a 
Reward  of  any  Kind,  diredtly,  or  indiredtly, 
for  any  favour  or  Service,  except  the  Fees 
abovementioned ; — that  he  did  not  take  to 
himfelf,  by  any  Way,  a  fingle  Acre  of  Land 

while 
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while  he  had  the  Government ;  and  that 
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what  he  gave  to  all  his  Family  together,  is 
fo  very  trifling  as  not  to  be  worth  men¬ 
tioning.  In  truth,  he  may  much  rather 
be  blamed  for  having  entirely  neglected  any 
Advantage  of  this  kind  for  himlelf  or  his 
Family.  Gentlemen,  who  were  Governors 
in  Chief  immediately  before  Mr.  Coldefi, 
know  they  could  not  fupport  the  Dignity  of 
a  Governor  in  a  tolerable  Manner,  upon 
the  whole  Salary  and  Perquifites  of  the 
Government.  Is  it  poflible  he  could  fave  a 
large  Sum  out  of  the  Half  of  them  ?  He  paid 
one  Half  of  all  he  received  to  the  Governor 
in  Chief,  during  the  greatefl:  Part  of  his  Ad- 
miniftration  ;  and  had  it  not  been  for  the 
Advantages  he  received  from  the  Fees  for 
the  Grants  of  Land,  the  Half-Salary,  and 
other  Perquifites,  would  have  fallen  far 
fhort  of  his  Expences.  The  nioft  malici¬ 
ous  Caviller  is  challenged  upon  the  Truth  of 
thefe  Afiertions. 


The  Lofs  which  the  Lieutenant-Governor 
fuftained  on  the  Firft  of  November  1765,  is 
notorioufly  known.  The  ufual  Support  of 
Government  ceafed  the  Firtt  of  September 
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preceeding,  and  thereby  the  Lieutenant- 
Governor  had  no  Salary  from  that  Time  to 
the  13  th  of  November ^  the  Day  Sir  Henry 
Moore  arived.  In  that  Time  the  unavoid¬ 
able  Expence  attending  the  Adminiflration 
was  much  greater  than  at  other  Times  it 
could  be.  The  Salary  in  that  Time,  with 
the  Lofs  the  Lieutenant-Governor  fuftained, 
amounted  to  Five  Hundred  and  Ninety-Five 
Pounds,  Three  Shillings. 

The  AiTembly  of  New  York  met  in  June 
laft.  Sir  Henry  Moore ,  in  his  Speech  to  them, 
by  his  Majefty’s  Command  recommended  to 
them  to  make  good  the  Loffes  any  Perfon 
had  fuftained  by  his  Deference  to  the  Aft  of 
Parliament  impofing  a  Stamp  Duty  in  the 
Colonies,  purfuant  to  a  Refolution  of  the 
Houfe  of  Commons  of  Great  Britain.  The 
Lieutenant-Governor  fent,  in  a  Letter  to  the 
Speaker  of  the  AiTembly,  a  particular  Ac¬ 
count  of  his  Loffes,  certified  as  ufually  done 
in  like  Cafes  :  It  was  received  by  the  Houfe, 
as  appears  on  their  Minutes,  but  was  not 
in  any  manner  proceeded  on,  and  thrown 
afide. 
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No-where  in  the  Colonies  were  the  In- 
fu  1  ts  on  Government  fo  daring  as  at  New 
York. — No  Commander  in  Chief,  belides 
Mr.  Golden ,  fuffered  any  perfonal  Lofs.  He 
can  challenge  any  Man  to  fhew  any  Pro¬ 
vocation,  or  any  Reafon  why  he  has  been 
treated  with  fuch  Indignity,  belides  what  is 
before  mentioned.  If  he  fuffer  without  any 
Recompence,  his  Majefty’s  Servants  in  Ame¬ 
rica  may  for  the  future  be  deterred  from 
their  Duty,  and  from  giving  proper  and 
neceffary  Information  to  his  Majefty’s  Mini- 
fters. 


The  F acts  herein  fet  forth  are  averred  to 
be  ftriclly  true  ;  and  may,  the  mod  Part  of 
them,  appear  from  Papers  in  the  Secretary  of 
State’s  Office,  and  the  Plantation  Office. — 


The  reafoning  Part  is  fubmitted  to  the  Rea¬ 


der’s  Judgment  j  in  which  an  honeft  Man 
may  innocently  err,  without  giving  juft 
Caufe  of  Offence. 
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